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ROAD MAP

• Contemporary currents in 

forensic medicine

• R v Folbigg

• Systemic factors

Source: Australian Story
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CONTEMPORARY CURRENTS

• Criticisms of comparison and 

identification forensics

• Heuristics & biases

• Evidence-based medicine

Source: New York Times
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FLAWED FORENSIC MEDICINE

Canada

• 17 convictions overturned

• 2 separate commissions

• 2 doctors struck off

Source: Canadian Broadcasting Commission
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England and Wales

• At least 5 convictions overturned

• At least 3 doctors disciplined

Source: Royal College of Paediatrics & Child Health (GB)

FLAWED FORENSIC MEDICINE
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AUSTRALIAN CASES

Judicial criticism

• Gilham (2012) 

• Keogh (2014) 

• Van Beelen (2017)

Artist: Charles Blackman
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THE FOLBIGG CASE

• Four infant deaths in one family

• Thorough death investigations

• Medical testimony re pattern of deaths

• Diaries and behavioural evidence

Source: Australian Story
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THE FOLBIGG CASE

It was possible that each of the … events had been caused by an 

unidentified natural cause, but only in the sense of a debating point 

possibility and not in the sense of a reasonable possibility.
R v Folbigg, [2005] NSWCCA 23
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RECONSIDERING FOLBIGG

• Assessing the evidence basis for medical 

testimony

• Systemic influences on the reliability of 

expert testimony
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SYSTEMIC CHALLENGES

• Epistemological differences between 

law and medicine

• How adversarialism affects expert 

opinions

• The feedback vacuum

Artist: Rembrandt



11

EPISTEMOLOGICAL DIFFERENCES

One SIDS death is a tragedy, two such deaths in a single family are 

suspicious. A third case, in our opinion is not possible and is a case 

of homicide
Di Maio & Di Maio, 2001
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EPISTEMOLOGICAL DIFFERENCES

Whether there are one, two or even three deaths, the exclusion of 

currently known natural causes of infant death does not establish 

that the death or deaths resulted from the deliberate infliction of 

harm.
R v Cannings, 2004 EWCA Crim 1
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FOLBIGG

‘As far as I am aware there has never 

been three or more deaths from SIDS 

in the one family anywhere in the 

world, although some families, later 

proven to have murdered their infants, 

had infants who were initially 

classified as SIDS.’
Dr Susan Mitchell Beal

Source: Australian Story
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HEURISTICS AND BIAS

What you see is all there is.
Kahneman, Thinking, Fast and Slow

Biases, in this sense, are most usefully defined as the production of 

error in a predictable direction.
Sunstein, ‘Moral Heuristics and Risk’, 2010
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ADVERSARIALISM

Cross-examination is beyond any doubt the greatest legal engine 

ever invented for the discovery of truth.
John H. Wigmore, Evidence in Trials at Common Law, 1974.
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FOLBIGG

If I had examined the body of Laura Folbigg in isolation, without the 

knowledge I had at the time of previous infant deaths in the family, I 

might give the cause of death as myocarditis.
Dr Allan Cala, letter written before trial
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FOLBIGG

Q. Is it a reasonable possibility in your opinion that [Laura] died from 

myocarditis?

A. I don’t believe it is.
Dr Allan Cala, before the jury
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FOLBIGG

[C]onsidered alone, most forensic pathologists would be 

comfortable ascribing the death in similar circumstances to Laura's 

as being due to myocarditis. This is indeed my own view.
Dr Stephen Cordner, 2015 report
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FEEDBACK

Expertise is:

• Domain-specific

• Unrelated (or negatively related) to confidence

Developing expertise requires:

• A regular environment

• Practice that incorporates feedback
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FEEDBACK

I think it is naive to pretend that one could engage in the very 

difficult and foreign environment of a courtroom—that is, difficult and 

foreign for a medical practitioner—and expect them to perform in 

accordance with what they may have been read or told without 

someone saying: This is what you did right. This is what you did 

wrong. This is what you could have done better.
Dr Charles Smith
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CONCLUSION

The least satisfying conclusion is one that 

insists on uncertainty
Cunliffe, Murder Medicine & Motherhood

Source: Australian Story




